




















































employees had to significantly adjust their daily schedules. Bhatia testified that the new 

prohibition of combining earning of credit time with use of leave significantly reduced 

flexibility. Union witness Black testified that the rollout of the changes in Research Services 

Operations (RDO) was swift and constituted a significant change in work life. The 24 hour 

leave rule ended the existing flexible understanding of what constituted a day for purposes of 

leave request. Most significantly, the prohibition on combination of earning credit time and using 

leave on the same day meant that forfeiture of remuneration for hours worked was a derivative 

feature of the new policy, in those cases where emergency leave was requested after credit 

hours had been worked. The effect of invasive requirements for medical documentation has the 

reasonably foreseeable effect of deterring legitimate leave use when an employee does not 

want, or is not able, to secure and submit to management such a laundry list of personal 

information. 

The Agency introduces Agency Exhibit 4, a presentation entitled Leave Administration 

for Staff, to support its position that the RD procedures document is a simple extension of 

management efforts to educate employees on existing policies. The Agency suggests that the 

changes are therefore non-existent or de minim is, and that the Union's not having raised 

concerns about this document and the meetings at which it was presented supports its position 

that the Union waived bargaining. The Union stipulates that it was properly notified of, and was 

represented at, the formal discussions at which Human Resources officials gave this 

presentation to RD employees. This presentation, however, does not contain the violations the 

Union alleges are included in the RD procedures document. For example, the presentation 

correctly states that "Acceptable medical documentation for 3 days or more of sick leave must 
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state that the employee was incapacitated and unable to report for duty," while the RD 

procedures document states that "Sick leave requests for more than three days may require 

additional documentation (consists of diagnosis, prognosis, treatment plan, identification of 

restrictions, and signature of health care provider)." The presentation does not include the hard 

and fast 24 hour rule announced in the RD document, and instead correctly states that leave 

should ordinarily be requested "at least one day in advance." Finally, the Leave Administration 

for Staff presentation is silent on both core hours and approval to work credit time. The Union's 

knowledge of this HR presentation in no way supports the Agency's position that the RD 

procedures document is a mere reiteration of the content of the HR presentation. Nor does the 

Union's prior awareness of this HR document weaken its objections to the new RD time and 

leave policy. 

The Agency seeks to draw a distinction without meaning between announcing its policy 

and implementing its policy. The Agency suggests, for example, that the Union's objections to 

the new policy are groundless because neither of the RD management officials who testified 

were aware of non-emergency annual leave requested under 24 hours having been denied as not 

timely requested . The arbitrator should reject the the very premise upon which this argument is 

based. Although it has done so in several instances, the Union need not point to individual 

instances in which the violative policy has been enforced. When the employer announces a 

policy that is in violation of the bargaining agreement, or that was subject to a bargaining 

obligation that the employer did not fulfill, promulgation of the policy is sufficient to establish 

the violation. Announcement of the new rule effectively sets terms and conditions of 
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employment. Once the policy is established, it is unknown how many employees may have been 

or may in the future be negatively affected by simply following the policy. 

CONCLUSION 

The facts of the case fully support the Union's position that the grievance was timely 

filed; that the Agency implemented changes without giving the Union adequate notice under the 

National Agreement and the Statute; that the Union did not waive bargaining; that the changes 

are more than de minimis, and that some of the changes violate or are covered by the National 

Agreement. As a result, for the foregoing reasons, the arbitrator should issue a status quo ante 

remedy; order the Agency to withdraw the rules that violate the National Agreement; order the 

Agency to post and electronically transmit an appropriate remedial notice; order the Agency to 

bargain impact and implementation of changes to the extent required by Statute; and order the 

Agency to make whole all employees negatively affected by the changes, to the extent allowed 

by law. To this end, the Union requests that the arbitrator order the Union and the Agency to 

jointly establish a list of employees who are owed back pay for having to work hours for which 

they were not remunerated, or for other reasons that result from violations that the arbitrator 

sustains. The Union requests that the arbitrator retain jurisdiction through final disposition of the 

back pay claims. 

Respectfully submitted 

Ashby Crowder 

Principal Representative 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was served via e-mail on the 12th day of 

January, 2017 on: 

Stephani Abramson at stephani.abramson@nara.gov 

~ 
Ashby Crowder 

Union Representative 

(301)837-0901 

(301)713-6578 (fax) 

ash by. crowder@nara.gov 
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